REBERT C LeFA VRE
| BLA 94- 313 Deci ded Decenber 2, 1997

Appeal froma determnation of the Womng Sate Gfice, Bureau of
Land Managenent, declaring certain unpatented mining clains and mll sites
abandoned and voi d. WWC 142848- W 142854, W 204033- WL 204040, and W
233531- WWC 233532.

Set aside and renanded in part; vacated and renanded in part; appeal
di smssed as noot in part.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General | y--Notice: General | y--
Regul ations: General | y--Sat ut es

The responsibility for satisfying the requirenents of
the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993, Pub. L. No.
102-381, 106 Sat. 1374, 1378-79 (1992), resided wth
the owners of the unpatented mining claim mll site,
or tunnel site, as ongress had nandated that, unless a
claimant tinely filed docunents evi dencing entitl enent
toasnmall mner exenption, failure to tinely nake the
annual paynent of the claimrental fee as required by
the Act woul d concl usively constitute an abandonnent of
the unpatented mining claim mll site, or tunnel site.
Neither a claimant's |ack of actual know edge of the
statutory requirenent to either pay rental fees or
submit evidence to qualify for the snal | mner
exenption nor BLMs failure to advi se the cl ai nant of
this statutory requirenent excused the clainant's | ack
of conpliance wth the rental fee requirenent since all
persons deal ing wth the Governnent are presuned to
have know edge of rel evant statutes and dul y
promul gat ed regul ati ons.
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| BLA 94-313

2. Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

Wiere the transfer of ownership of a mning cla mwas
effective under state lawon or before Aug. 31, 1993,
and a mning clainant thereafter files small nner
certifications for 1993 and 1994, that claimis not
properly counted agai nst the snall miner exenption' s
10-claimlimt for the transferor, regard ess of when
BLMis actually inforned of the transfer.

3. Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMi ntenance Fees: Stall Mner Exenption--Notice:
General |y

Wiere BLMi ssues a deci sion decl aring mning clains
abandoned and void for failure to conply wth the
requi renents of the Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year
1993, Pub. L. No. 102-381, 106 Sat. 1374, 1378-79
(1992), but fails to serve a copy of that decision on
the owner of the clains as shown by the Departnent's
records, the decision is ineffective as a final
determnation of the status of the mning clains until
such tine as it is properly served on the owner of the
cl ai ns.

APPEARANCES  Robert C LeFaivre, Rock Springs, Wonming, pro se; Genn F.
Tiedt, Esq., Ofice of the Regional Solicitor, US Departnent of the
Interior, Denver, (olorado, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

Robert C LeFai vre has appeal ed froma determnation of the VWom ng
Sate Gfice, Bureau of Land Managenent (BLMor the Bureau), dated Decenber
21, 1993, declaring the Invisable Nos. 1 through 8 mll sites (VX 204033-
WWC 204040), and the Pumice Nos. 1 through 7 (VWC 142848- W 142854), the
How Lava No. 1 (WWC 233531), and the Pumice No. 6a (VMC 233532) pl acer
mning clains null and void for failure to conply wth the rental fee
requi renents of the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993 (Act), Pub. L. No. 102- 381, 106
Sat. 1378-79 (1992) and 43 CF. R § 3833. 1-5.

In adopting the Act of Qctober 5, 1992, supra, Gongress directed that

For each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as
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provi ded otherwise by this Act, pay a claimrental fee of $100 to
the Secretary of the Interior or his designee on or before August
31, 1993 in order for the clainant to hol d such unpatented m ni ng
claam mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of the $100 rental fee on or before August 31, 1993. 106
Sat. 1378-79. Additionally, the Act directed "[t]hat failure to nake the
annual paynent of the claimrental fee as required by this Act shall

concl usi vel y constitute an abandonnent of the unpatented mining claim mll
or tunnel site by the clainant.” 106 Sat. 1379.

The Act further provided, subject to various conditions, for an
exenption fromthe paynent of rental fees for clainants hol ding 10 or fewer
clains, nornally referred to as the snall mner exenption. 1d. This
exenption, by express statutory | anguage, was only avail abl e to those who
held 10 or fewer mning clains, mll or tunnel sites and required the
filing of certifications by mning cla nants by August 31, 1993.

h July 15, 1993, the Departnent promul gated regul ations inpl enenting
the rental fee provisions of the Act. 58 Fed. Reg. 38186. These
regul ations required a clainant to pay, on or before August 31, 1993, a
nonref undabl e rental fee of $100 for each mning claim mll site, or
tunnel site located on or before Qctober 5 1992, for each of the
assessnent years begi nning on Septenber 1, 1992, and Septenber 1, 1993, or
a conbi ned rental of $200 per claim 43 CF.R § 3833.1-5(b) (1993). The
regul ati ons included sections governing rental fee exenption qualifications
and filing requirenents. 43 CF. R 88 3833.1-6, 3833.1-7 (1993). The
regul ati ons further provided, in |anguage essentially paralleling the
statutory nandate, that failure to pay the required rental fee or to tinely
file the required rental fee exenption docunents "shal |l be deened
conclusively to constitute an abandonnent of the mning claim mll site,
or tunnel site, which shall be void." 43 CF.R 8§ 3833.4(a)(2) (1993).

Qh July 19, 1993, in order to avail hinself of the snall mner
exenption, LeFaivre filed 2 certifications of exenption frompaynent of
rental fee: the first, filed for assessnent year 1992-93, identified the
Pumice Nos. 1 through 7, the Pumice No. 6a, and the How Lava No. 1 pl acer
mning clains as the clains for which the exenpti on was sought, while the
second, filed for assessnent year 1993-94, added the Invisable Nos. 1
through 8 mll sites, noting that the mll sites were a "singular entity"
exenpt fromassessnent work. By notice dated August 2, 1993, BLMdeni ed
LeFaivre's exenption requests, stating that he did not qualify for the
snal | mner exenption because BLMrecords indicated that he owed 17
clains, thus exceeding the 10-claimlimt. The Bureau inforned LeFai vre
that, in order to qualify for the exenption, he needed to drop at |east
seven of his clains. The Bureau al so advised LeFaivre that either all the
owners of record of the clains had to sign the exenption certification
forns or a
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docunent containing the notarized signatures of all owners authorizing him
as their agent, to apply for the exenptions on their behalf had to be
submtted. Any resubmtted exenption application, BLMexplai ned, had to be
filed on or before August 31, 1993.

h August 31, 1993, LeFaivre submtted four certifications of
exenption frompaynent of rental fee. Two of the forns, one for the 1992-
93 assessnent year and another for the 1993-94 assessnent year, identified
the Pumice Nos. 1 through 7 placer mning clains as the clains for which
the exenption was requested, indicated that the clains were operated under
anended mne permt No. 503, issued to LeFaivre by the Sate of Wom ng,
Departnent of Environnental Quality (DEQ, and certified that the requisite
expl oration work had been or woul d be perforned on the clains. LeFaivre
noted on these forns that, while he was the designated devel oper of the
clains, he had transferred title to the Pumice Nos. 1 through 7 clains to
his daughter, Jean M LeFaivre, and he attached a copy of a deed dated
August 31, 1993 docunenti ng that transfer. 1/ The remaini ng two
certifications, filed for the 1992-93 and 1993-94 assessnent years,
respectively, listed the FowLava No. 1 and the Pumice No. 6a pl acer
mning clains as the subject clains, identified anended DEQ mine permit Nb.
503 as authority for the operations on the clains, and attested that the
requi red expl oration work had been or woul d be perforned, referring
parenthetically to his petition for deferral of assessnent work 2/ and
notice of intent to hol d.

1 W nust admt that it is unclear whether LeFaivre submtted a

conpl etel y executed copy of this deed on Aug. 31, 1993, or nerely provi ded
BLMw th a bl ank copy whi ch showed no signs of conpletion. In any event,
it isclear that no later than Nov. 1, 1993, BLMreceived a conpl eted copy
of the deed which showed that it had been recorded in Saeetwater Gounty on
Aug. 31, 1993. See BLMs Reply to Answer, Ex. 4. To further confuse
natters, LeFaivre also submtted wth his exenption applications a

"Rel i nqui shnent of MII Ste Locations in Absence of Transfer of Title
(Pumice Nbs. 1-7)." In this docunent, LeFaivre purported to relinquish his
eight mll sites and designated 5 acres enbraced by those sites as the
LeFaivre MlIsite. LeFaivre asserted, however, that this relinqui shnent
was only to be effective if the transfer of title to the Pumce Nos. 1
through 7 clains was held to be insufficient to qualify himfor the snall
mner exenption.

2/ The Bureau denied LeFaivre' s petition for defernent of annual
assessnent work on Aug. 16, 1993. The Board affirned that denial by Qder
dated Nov. 9, 1993 (I1BLA 93-660). In so doing, we held that since there
was no requi renent that assessnent work be perforned for the benefit of
mll sites, it was neither possible nor necessary to obtain a defernent of
assessnent work for mll sites; that LeFai vre could not obtai n a defernent
of assessnent work for the How Lava No. 1 placer mining clai msince that
claimhad been invalidated by an admnistrative | awjudge' s decision, the
effect of which the Board had refused to stay pendi ng LeFai vre's appeal of
that decision (1BLA 93-353); and that LeFaivre had failed to denonstrate

t he exi stence of any | egal |rr|Ded| nent preventing the perfornance of the
assessnent work on the remai ni ng pl acer clai ns by denyi ng hi maccess to

t hose cl ai ns.
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LeFai vre submtted a quitclai mdeed fromone of the original |ocators of
the How Lava No. 1 and Pumice No. 6a clains transferring her interest in
the two clains to the remaining | ocators and notari zed powers of attorney
fromthe remai ning owners of the How Lava No. 1 and Pumice Nb. 6a cl ai ns,
including Jean M LeFaivre, authorizing himto act on their behal ves wth
respect to those two clains only.

Inits Decenber 21, 1993, determnation, BLMconcluded that LeFaivre
did not qualify for the small mner exenption because he hel d 9 mni ng
clains and 8 mll sites. The Bureau observed that, since mll| sites
counted towards the 10-claimlimt, LeFaivre's ownership of a total of 17
clains and ml| sites precluded himfromqualifying for the exenption. The
Bureau rejected the title transfer of the Pumice Nos. 1 through 7 clains
because those clai ns had been decl ared abandoned and voi d and refused to
accept LeFaivre's conditional relinqui shnent of the mll sites on the
ground that alterations of the boundaries of mll sites could only be done
t hrough anendi ng or relocating existing mll sites, not through
rel i nqui shnrent docunents. The Bureau al so found LeFai vre' s exenption
certification forns deficient because he had no approved pl an of operation
or notice on file wth BLM stating that exenptions coul d not be granted
based on the DEQ mning permt since his clains were not |ocated on
privatel y-owned surface. Because LeFai vre had neither paid the required
rental by the August 31, 1993, deadline nor established his qualifications
for the small mner exenption, BLMdeclared all 17 mining clains and ml |
sites abandoned and void by operation of law The Bureau al so noted t hat
LeFai vre could relocate his void clains, subject to valid intervening
rights.

In his various subm ssions on appeal , LeFai vre addresses nuner ous
natters. 3/ LeFaivre challenges the Act and regul ations both general |y and
as specifically applied to him He contends that the Act is an
unconstitutional ex post facto | aw which retroactively denies him
establ i shed property rights in his mning clains and mll sites. He
objects to the requirenent that rental fees be paid to hold mll sites,
asserting that since mll sites are not dependent on assessnent work, they
cannot be subject to the paynent of rental in lieu of such assessnent work.

He further avers that mll sites shoul d neither be included in the 10-
claamlimt for the snall mner exenption nor excluded fromthe benefit of
that exenption fromthe rental paynent requirenents, asserting that the
regul atory inclusion of mll sites in the claimcount and excl usion of ml|l
sites fromthe rental fee exenption conflict wth the Act and ot her mni ng
| aws.

LeFai vre strenuously objects to BLMs denial of his request for a
snal | mner exenption. He maintains that his status as a snall mner under
appl i cabl e Woning | aw concl usi vel y establishes that he is entitled to that
exenption. In any event, he insists that he fully qualifies for the
exenption. He points out that he holds |ess than 10 clains even if BLM
inproperly counts his mll sites since he tinely transferred title to the
Pum ce

3/ My of the issues raised have no rel evance to the questions presented
by this appeal, and we w il limt our discussion to only those concerns
pertinent to our resol ution of the natters properly rai sed herein.
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Nos. 1 through 7 placer clains, citing BLMInstruction Menorandum No. 94-
220 as authority for accepting post-August 31, 1993, evidence of a transfer
of interest in effect on or before the August 31 deadline. 4 He submts
that his DEQ mne permt should be recognized in lieu of a plan of
operations or notice since it was issued in accordance wth a cooperative
agreenent entered into by Womng and BLMunder the authority of 43 CF. R
§ 3809.3-1. LeFaivre notes that he has tinely filed his 1993 assessnent
year affidavit of annual assessnent work for all the mning clains |isted
in his exenption requests. According to LeFaivre, the inclusion of his
mll sites, which, he contends, forman integral part of his revenue
generation plans, in the devel opnent aut horized by his DEQ mine pernit
nandates that the mll sites al so be exenpt fromthe rental paynent
requirenents. He further asserts that he had no subjective intent to
abandon the clains and mll sites and that BLMfailed to properly notify
himof any deficiencies in his small mner application prior to declaring
his mning clains and ml| sites abandoned and void. 5/

For its part, BLMnaintains that its decision was proper under the
Act, the constitutionality of which, BLMnotes, the Board | acks the
authority to adjudicate. Neverthel ess, BLMdi sputes LeFai vre's obj ecti ons
tothe validity of the Act, observing that the required rental fees are
prospective, not retroactive, and that, since title to the | ands enbraced
by LeFaivre's mning clains and mll sites is vested in the Lhited S ates,
any property rights he nmay have in such clains and mll sites have been
granted by Gongress and are subject to statutory requi renents establ i shed
by Gongress. The Bureau counters LeFaivre's contention that mll sites are
exenpt fromthe rental fee paynent by citing the statutory | anguage
explicitly directing the paynent of such fees in order to hol d unpatented
mll sites. The Bureau argues that the small miner exenption fromthe
rental fee requirenents applies only to mning clains and that LeFaivre's
failure to tinely pay the statutory rental fees for his mll sites
constitutes an abandonnent of those sites as a natter of |aw

In any event, BLMnotes that LeFai vre does not qualify for the snall
mner exenption because he has not produced and i s not produci ng fromthe
clains the gross revenues required under the Act nor has he perforned the

4/ Athough LeFaivre states that the transfer of title to the Pumce Nbs.
1 through 7 clains is subject to the need to do so in order to neet the
claimcount limt, see FHnal Reasons for Appeal at 8, the deed docunenting
the transfer is unconditional .

5/ Athough LeFaivre has requested a hearing in this natter, we find that
he has failed to present a material issue of fact requiring resol ution
through the introduction of testinony and ot her evidence not readily

avail abl e through the ordinary appeal procedure. See Felix F. Mgil, 129
| BLA 345, 347 (1994), and authorities cited. S nce no oral testinony is
required and this appeal can be resol ved rel yi ng on docunent ary

subm ssi ons, we deny LeFaivre's hearing request. 1d.
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required exploration or assessnent work. Snply holding a valid state
mning permt, BLMsubmts, does not suffice if the claimant is not
actually mning his clains. According to BLM LeFaivre's failure to
fulfill the other qualifications for the snall mner exenption renders
irrelevant the actual nunber of clains he owned as of August 31, 1993.

S nce LeFaivre neither paid the rental fees nor qualified for the snall
mner exenption fromthose fees by the August 31, 1993, deadline, BLM

nai ntains that his mning clains were properly decl ared abandoned and voi d
by operation of law Accordingly, BLMseeks a decision affirmng its
actions in all respects.

At the outset we note that, subsequent to the filing of the instant
appeal , the Board affirned a deci sion of Admnistrative Law Judge Ranon M
Child declaring the How Lava No. 1 placer mning claimnull and void, see
Lhited States v. LeFaivre, 138 IBLA 60 (1997), as well as a separate
deci sion of Judge Child declaring the Invisable Nos. 1 through 8 dependent
mll sites null and void. See Lhited Sates v. LeFaivre, 138 |BLA 289
(1997). These clains are, thus, null and void regardl ess of the outcone of
the present appeal. They do have a rel evance, however, in determning
LeFai vre's conpliance wth the rental and filing provisions of the 1992
Act.

To the extent that the mll| sites are concerned, inasnuch as the Board
had stayed the effectiveness of Judge Child s decision during the pendency
of that appeal, see Qder of June 25, 1993, IBLA 93-353, et al., they were
subj ect to the provisions of the 1992 Act during the period at issue. n
the other hand, since the Board had declined to stay the effect of the null
and void determnation as it related to the How Lava No. 1 mining clam
it is arguabl e whether or not LeFaivre was required to count this claim
against the 10-claimlimtation governing the availability of the snall
mner exenption wth respect to his 1993 filings. V¢ need not reach this
guestion, however, since, as explained bel ow the status of the How Lava
No. 1 as of August 31, 1993, is not critical to the issues raised in the
present appeal .

[1] Gertain legal principles are generally applicable to
adj udi cations under the 1992 Act. As we have noted on a nunber of
occasi ons, the Departnent has no authority to excuse | ack of conpliance
wth the rental fee requirenent, to extend the tine for conpliance, or to
afford any relief fromthe statutory consequences, regard ess of any
mtigating circunstances. See, e.g., Mwrine M Garpenter, 136 | BLA 266
(1996); Chester Wttwer, 136 IBLA 96 (1996). If a mning clai nant did not
tinely request and qualify for a snall mner exenption fromthe rental fee
requirenent in conformty wth the statute and regul ations, the failure to
submt the fee gave rise to a concl usive presunption of abandonnent. See
WlliamB Way, 129 IBLA 173, 175 (1994); Lee H and Gldie E Rce, 128
| BLA 137, 141 (1994). Mreover, while the Board is not an appropriate
forumto consider the constitutionality of Federal |egislation (see |daho

Mni ng and

141 I BLA 316

WAW Ver si on



| BLA 94-313

Devel opnent Go., 132 I1BLA 29, 34 (1995); Anerada Hess Gorp., 128 | BLA 94,
98 (1993)), we have noted that a constitutional challenge to the inposition
of rental fees was rejected by the Lhited Sates Gourt of Appeals for the
Federal Qdrcuit in Kunkes v. Lhited Sates, 78 F.3d 1549, cert. denied, 117
S Q. 74 (1996).

The initial question to be determned is whether or not LeFaivre
violated the nunerical limtation on the nunber of clains which an
i ndi vi dual seeking the snall miner exenption may hol d. The Bureau
determned, inter alia, that LeFaivre held a total of 17 clains and,
accordingly, held that he could not avail hinself of the snal|l mner
exenption. In this aspect of its decision, we believe that BLMerred. 6/

[2] In a nunber of recent decisions, this Board has exam ned
guestions arising wth respect to how an individual claimant who hel d nore
than 10 clains in the period i medi atel y precedi ng August 31, 1993,
properly divested hinsel f of clains in excess of 10 so as to avail hinsel f
of the snall mner exenption. In The Bg Bue Sapphire ., 138 IBLA 1
(1997), we noted that

so long as a clai nant who sought a snall miner exenption can
establish that, wth respect to any clai min excess of 10, the

el enents of abandonnent predated August 31, 1993, he or she has
net the statutory and regul atory requirenents with respect to the
[imtation on clai mowership, regardl ess of the point in tine at
whi ch these facts are communi cated to BLM

Id. at 5. See also Little Bear Mning & Exploration, Inc., 138 | BLA 304
(1997); WIliamJ. Mntgonery, 138 I BLA 31 (1997).

Wii | e the above decisions dealt wth the assertion by clai nants that
t hey had abandoned excess clains, the principle is equally applicable to
cases in which mning clainants contend that they transferred their
interest in excess clains to others. Wth respect to the present appeal,
LeFai vre has established that, as of August 31, 1993, he had transferred
ownership of the Pumice Nos. 1 through 7 to his daughter, Jean M LeFaivre.
As aresult, neither Robert LeFaivre nor Jean LeFaivre held in excess of
10 clains at the tine the certification was submtted, and to the extent
that BLMpurported to reject the two snall miner certifications submtted
for these clains on the basis that Robert LeFaivre held an interest in nore
than 10 clains, its deci sion cannot be sustai ned.

But, notwthstanding the fact that neither Robert nor Jean LeFai vre
coul d be charged with holding clains in excess of the statutory m ni num of

6/ W note that BLMhas, itself, subsequently recognized that its decision
was wong to the extent that it refused to recognize the transfer of the
Pumice Nos. 1 through 7 placer mning clains fromRobert LeFaivre to Jean
M LeFaivre. See BLMs Reply to Answer at 2-3.
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10, 7/ this does not end the natter. As noted above, BLM nade nunerous
other challenges to LeFaivre's entitlenent to a small miner exenption. Ve
wll, therefore, examne the respective positions of Robert LeFaivre and
his daughter Jean, seriatim

As we noted above, as of August 31, 1993, Robert LeFaivre asserted
owership to atotal of 10 clains. V¢ note that nine of these clains (the
Invisable Nos. 1 through 8 mll site clains and the How Lava No. 1 pl acer
mning clainm have al ready been held to be null and void, independent of
any consideration of conpliance wth the 1992 Act. To the extent,
therefore, that he has appeal ed froma determnation that these nine clains
are abandoned and void, his appeal is disnmssed as noot.

The sol e remaining i ssue relating to Robert LeFaivre's clains invol ves
the Pumce No. 6a placer mning claim Insofar as the Pumice No. 6a pl acer
mning claimis concerned, we note that, although BLMs deci sion found that
LeFaivre's DEQmining permt did not satisfy the requirenent that the
clains be under a notice or approved plan of operations, that mine permt
apparent|y was issued pursuant to a cooperative agreenent between VWom ng
and BLMaut hori zed by 43 CF. R 8§ 3809.3-1, thus arguably falling wthin
the paraneters of 43 CF. R 8§ 3833.1-6(a)(4)(i) as a "Notice or approved
P an of (perations pursuant to subparts 3802 or 3809 of this title."
Furthernore, despite LeFaivre' s Decenber 22, 1993, filing of an affidavit
of annual assessnment work for the 1992-93 assessnent year, the record does
not establish whether LeFai vre has been performing the required active and
diligent exploration work on the Pumice No. 6a claim Accordingly, we set
aside the determnation that the Pumce No. 6a placer mining cla mwas
abandoned and void and renand the case to BLMfor a determnation of the
current status of LeFaivre's CEQmning permt, that permt's adequacy as a
valid notice or approved plan of operations under the Act and regul ati ons,
and the sufficiency of LeFaivre's work on the claimto fulfill the
expl oration conponent of the snall mner exenption qualifications wth
respect to the Punice No. 6a. See HEdna Jarvis, 128 | BLA 143, 145 (1994).

[3] Turning to the issue of the validity of the Punmice Nos. 1 through
7 placer mning clains, we note that it is not possible for us to
definitively resolve the issues raised wth respect thereto at the present
tine.

7/ Thus, Jean LeFaivre woul d be charged wth owning an interest in eight
clains, the Pumice Nos. 1 through 7 and the Pumice No. 6a placer mining
clains, while Robert LeFaivre would have an interest in nine clains, the
Invisable Nos. 1 through 8 mll site clains and the Pumice No. 6a pl acer
mning claaim BEven if Robert LeFaivre could properly be charged wth
ownership of the How Lava No. 1 mining claim notw thstandi ng the
determnation by Judge Child that it was null and void and this Board s
refusal to stay the effectiveness of that determnation, this cla mwoul d
not be enough to put LeFaivre above the 10-claimlimt.
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W hel d above that Robert LeFaivre transferred title to these clains to
Jean LeFai vre on August 31, 1993. The Bureau was duly inforned of this
fact, no later than Novenber 1, 1993. See note 1, supra. Yet, when BLM
issued its determnation on Decenber 21, 1993, which is the subject of the
instant appeal, it served only Robert LeFaivre. There is no indication in
the record that Jean LeFaivre, the owner of these mining clains under the
August 31, 1993, deed, was ever served wth this decision. Wile it is
true that transfer of these clains may not have been officially noted on
the records because the anount of noney subnmitted ($5) was adequate to
record the transfer of only a single claim see 43 CF. R § 3833.1-4(c)
(1993), the applicable regul ation nade this a curabl e defect. See 43
CFR 82322.1-3(b)(2) (1993). Not only did BLMfail to afford Jean
LeFai vre an opportunity to submt the additional noney, the deed show ng
her as owner of the Pumice Nos. 1 through 7 placer mning clains was still
inthe record at the date of issuance. Notw thstanding the provisions of
43 CF.R § 3833.5(d) (1993), we hold that, under the facts of this case,
BLMwas required to serve its Decenber 21, 1993, determination on Jean
LeFaivre. . Patsy A Brings, 98 I BLA 385, 388-90 (1987) (failure to
serve a contest conplaint on owner of mning claimnullifies the contest).

Wiile BLMdid serve the deci sion on Robert LeFaivre and he could, as a
theoretical natter, pursuant to 43 CF. R 8 1.3(b)(3)(i), represent Jean
LeFaivre's interest, there is nothing in the record which indicates that he
had authority to act on her behal f with respect to the Pumice Nos. 1
through 7 placer mning clains. Indeed, the evidence is to the contrary.
Thus, while Robert LeFaivre filed wth BLMa power of attorney fromJean
LeFai vre, this power was expressly limted to only the How Lava No. 1 and
the Pumce No. 6a placer mning clains. Ve nust conclude fromthe
foregoi ng that Jean LeFai vre was not properly served with a copy of the
Decener 21, 1993, determnation and that determnation, therefore, does
not constitute a proper adjudication of her interests. W& therefore vacate
so nuch of the Decenber 21, 1993, determination as purported to deternne
that the Pumce Nos. 1 through 7 placer mining clains were abandoned and
void. This action is taken wthout prejudice to the rei ssuance of a future
deci sion properly addressed to Jean LeFai vre.

In summary, we hold: (1) to the extent that Robert LeFaivre has
chal | enged the determination that the How Lava No. 1 placer mining claim
and the Invisable Nos. 1 through 8 ml| sites are abandoned and void, his
appeal is dismssed on the grounds of nootness; (2) to the extent that BLM
held that the Pumice No. 6a mining claimis abandoned and voi d, the
decision is set aside and the case renanded for further consideration; and
(3) wth respect to that part of the decision which held that the Pumce
Nos. 1 through 7 placer mning clains are abandoned and voi d, the decision
is vacated on the grounds that it was not served on the proper party in
interest.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis set aside and renanded in part, and vacated and renanded
inpart, and the appeal is dismssed as noot in part as expl ai ned above.

Janes L. Burski
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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